
 
DELIVERED BY REGULAR MAIL 

 

November 11
th

, 2013 

1573454 Ontario Ltd. 

c/o Mr. John Lee  

975A Elgin St. W, Suite 425 

Cobourg ON K9A 5J3 

 

Dear Mr. Lee 

 

Re:    Tax Assessment of 1574354 Ontario Ltd. 

My File No:   184.001 

 

You have requested that I prepare this letter to outline the current actions taken by the 

Canada Revenue Agency (“CRA”) against 1574354 Ontario Ltd. (“Mansions”) as well as 

our view of the merits of their GST/HST assessment of the company for the period of 

January 1, 2011 to March 31, 2013.  

 

OVERVIEW OF MANSIONS 

 

Mansions is a developer of residential properties in the town of Cobourg, Ontario.  

Mansions has been revitalizing an old, heritage structure into a new and vibrant 

residential condominium called the Mansions on George (the “Property”).  The Property 

currently has 35 units that are in Phase I of development and a total of 71 units in 

conversion/construction.   

 

There are more than 5 units that are pending sales over the next 4 to 5 months and 10 

units that remain for sale.  All unsold units are either completely finished or substantially 

completed (95%) with the floor and other customizable elements left to the purchaser’s 

selection near closing.    

 

The value of the unsold and pending sale units are worth approximately $8 million. 

 

GST/HST RE-ASSESSMENTS 

 

The CRA completed a tax audit of Mansions and determined that there were amounts of 

GST/HST collected or collectible but not remitted by Mansions.  The auditor’s findings 

resulted in an assessment of $753,863.19 for the reporting period from 2011/01/01 to 

2012/12/31. 
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In a subsequently arbitrary assessment, the CRA issued a second Notice of Reassessment 

dated July 4
th

, 2013, where Mansions was assessed a further $538,906.39 for the 

following reporting periods: 

 

2012/01/01 to 2012/03/31 

2012/07/01 to 2012/09/30 

2013/01/01 to 2013/03/31 

 

The CRA subsequently reviewed the sales records for these periods and determined that 

there were no sales and the arbitrary assessment was reduced to nil.   

 

In total, Mansions has been assessed $753,863.19 in GST/HST.  

 

Objection to the Assessment 

 

Mansions strongly disagree with the reassessment by the CRA and a Notice of Objection 

has been filed. 

 

It is our view that the auditor’s findings contain significant errors and the final 

assessment is incorrect.  

 

OVERVIEW OF TAX ISSUES 

 

In arriving at her assessment, the auditor simply aggregated the value of the units sold 

during the relevant period and applied HST of 13% on that value to arrive at HST 

collectible of $675,248.  Together with interest and penalties, the final assessment was 

$753,863.19.     

 

The auditor failed, in our view, to properly consider the rebates and inputs tax credits 

available to Mansions for the same period.  These amounts would largely, if not 

completely, offset the GST/HST amounts owing.  

 

RST and GST/HST Rebates 

 

There are a number of GST/HST and RST Transitional Rebates that are available to a 

purchaser or builder of a newly constructed residential complex in Ontario.  These 

rebates offset the tax payable on such transactions.  

 

Transitional Rules 

 

The GST/HST rules that apply to builders of new residential complexes in Ontario 

became even more complex following Ontario’s decision to harmonize its provincial 
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sales tax (RST) with the federal goods and services tax (GST), to form the HST in 

Ontario effective July 1, 2010.  The GST/HST rules that apply to builders like Mansions 

are particularly complex as they made supplies of real property during the period that 

straddled the harmonization date (July 1, 2010).  For example, Mansions had 

substantially completed the Property prior to harmonization but the sales of units took 

place following July 1, 2010.   

 

For builders such as Mansions, there are RST Transitional Rebates to prevent double 

taxation and to ensure they are not unduly impacted by the introduction of the HST in 

Ontario. 

 

RST Transitional Housing Rebate for Builder 

 

There is an Ontario RST Transitional Rebate which allows a builder of condominium 

units to recoup up to 2% of the purchase price of the condo unit to compensate them for 

the RST that was embedded in the cost of building the complex.  The RST Rebate 

provides relief to builders who would otherwise be subject to double taxation for condos 

sold after July 1, 2010. 

 

The deadline to file for this rebate is July 1, 2014.  The rebate can be filed with the CRA 

at any time prior to the deadline.  

 

The four-year window from July 1, 2010 to July 1, 2014 was designed to coincide with 

the four-year limitation period to claim input tax credits and other deductions under the 

GST/HST regime. 

 

GST/HST New Housing Rebate 

 

Federal portion (5%) 

 

In addition to the transitional rebates noted above, the federal government provides a 

New Housing Rebate to purchasers of newly constructed residential complexes on the 

federal portion of the HST (the 5% portion).  This rebate reduces the GST from 5% to 

3.5% on homes valued at $350,000 or less.  This rebate is gradually reduced to nil for 

homes valued at $450,000 or more.  

 

Ontario portion (8%) 

 

In addition to the federal New Housing Rebate and RST Transitional Rebates noted 

above, Ontario has its own rebate for purchasers of newly constructed residential 

complexes such as condominiums, townhomes, detached homes, etc.  The HST New 
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Housing Rebate in Ontario is 75% of the provincial portion of the HST (the 8% portion) 

up to a maximum rebate of $24,000 with no claw-back like the federal rebate.  

 

For example, a purchaser of a newly constructed condominium unit priced at $450,000 

would be entitled to an HST New Housing Rebate of $24,000. 

 

GST/HST Rebate Deadline 

 

The deadline for a purchaser to apply for these rebates is generally two years from the 

time they take title or possession of the home.  The purchaser has the option of either 

submitting their rebate application to the CRA directly or, more commonly, assigning the 

rebate to the builder.  The builder will offset the GST/HST New Housing Rebate against 

the purchaser’s outstanding GST/HST balance on closing.   

 

The builder is required to file the rebate application with the CRA together with its 

GST/HST return in its following reporting period.   

 

Deadline to File Rebate by Builder 

 

A HST New Housing Rebate that is assigned to a builder is treated as deduction in 

calculating its net tax for purposes of the GST/HST in the same way that it would claim 

input tax credits on GST/HST paid on its supplies or other inputs.  The deadline to claim 

input tax credits is four years under the GST/HST regime. 

 

Audit to Net Tax 

 

Even where a builder does not claim its rebates or ITCs in its return, the CRA is required 

to audit a registrant to their “net tax” position.  This means that the CRA is required to 

factor the taxpayer’s input tax credits, rebates, and other deductions in arriving at the 

appropriate GST/HST amount owing – or net tax – whether or not the claim is statue-

barred.   

 

In other words, whether a rebate was claimed or not, the auditor must assess to a net tax 

position after considering rebates and other credits.  This is critical to the GST/HST 

legislation and is cemented in law under s. 296(2) and (2.1) of the Excise Tax Act. 

 

Analysis 

 

There were some questionable conclusions from the auditor who reviewed the tax matters 

of Mansions.  In her report, she did not allow for HST New Housing Rebates assigned to 

Mansions from its purchasers on the basis that the applications were not filed within two 
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years.  The auditor also did not allow the Ontario RST Transitional Rebates for unknown 

reasons.   

 

In our view, there are significant errors in the auditor’s findings that will be better 

addressed by a CRA appeal’s officer once appointed to review this matter.  

 

In summary, our concerns are as follows: 

 

1) HST New Housing Rebate 

 

The assignment agreement between the purchaser and the builder clearly provides that 

the rebate was filed with the builder well in advance of the two year limitation period.  

The requirements to qualify for the rebate were met. 

 

Mansions filed the rebate applications with the CRA with each corresponding GST/HST 

return as required within the four year limitation period.  Moreover, the auditor was 

required to assess Mansions to its net tax position irrespective of claiming the rebate in 

time or not.   

 

This fact alone should significantly reduce the taxes owing. 

 

2) Ontario RST Transitional Rebate for Builder 

 

The auditor did not credit these amounts in her report.  These credits would significantly 

cut into the assessment.  The deadline for these rebates is July 1, 2014.  To my 

knowledge, these rebates have been filed and pending approval. 

 

In the aggregate, Mansions should be entitled to rebates close to $500,000 plus 

entitlement to input tax credits on building the Property during the relevant period.  These 

rebates and credits should be netted from the account and, accordingly, eliminate or 

nearly eliminate the assessment amount. 

 

Objection Process 

 

Mansions has filed a Notice of Objection to the auditor’s assessment.  This is a formal 

process provided by the legislation to dispute determinations of the CRA.  Once an 

objection is filed, the audit division of the CRA is no longer the reviewer of the matter.  

The file is assigned to an appeal’s officer that is independent of the auditor and who will 

correspond with Mansions on the merits of the assessment and to identify errors and 

make changes where required to the assessment. 
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An appeal’s officer is generally more skilled and knowledgeable in tax law and is often 

the best forum to resolve tax disputes with the CRA. 

 

Collections 

 

Unlike tax disputes under the Income Tax Act, the CRA has the authority to begin 

collection activities for GST/HST assessment even where the tax is in dispute.  The 

CRA’s policy, however, is to generally hold off on collection where the matter is in 

dispute so long as there are no extenuating circumstances that would warrant immediate 

collection.  This policy is laid out in their audit guides and policy directives. 

 

In our view, the CRA has been very aggressive in its collection activities against 

Mansions.  There is no basis, to our knowledge, that would warrant the current actions 

taken which include garnishment and registering of a lien.  We are actively working with 

CRA officials to remove the lien and cease collection activities against Mansions until 

the tax dispute is resolved.   

 

Our conversations to date have been constructive and we are hopeful that a resolution 

will be reached in the short term. 

 

Please contact me if you require any additional information. 

 

Yours very truly, 

 

 

 

 

Bobby B. Solhi, J.D. 

Barrister & Solicitor 

TaxChamber 

 


